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INTRODUCTION

Factually, this case is about the City of Portland’s refusal to reinstate a former

Portland police officer whose “unjustified and egregious use of. . . deadly force,” ORS

243 .706(1), resulted in the death of an unarmed citizen. Legally, this case is about the

proper application of the public policy requirement of ORS 243.706(1). To carry out the

legislative intent underlying SB 750 (1995), the Board should give appropriate weight to

public policies concerning the use of deadly force by the City of Portland’s police

officers. In its prior decisions, the Board has failed to do so since the enactment of SB

750.

On January 29, 2010, former Portland police officer Ronald Frashour killed Aaron

Campbell, shooting him in the back with an AR-15 assault rifle. Campbell, who had just

been shot with painful beanbag rounds by another officer, was attempting to distance

himself from the police officers. He was unarmed. He was not wanted for any crime.

More than a dozen Portland Police Bureau officers and a trained police dog were on the

scene with Frashour.

The fatal shooting caused community protest and heightened public concerns

about the use of deadly force by the Portland Police Bureau. As Arbitrator Jane

Wilkinson stated in her Opinion and Award (p. 31) (Stipulated Facts, Joint Ex 2):

The fatal shooting of Mr. Campbell received a great deal of
media attention and much negative citizen reaction, given that
Mr. Campbell was not wanted for a crime, was unarmed, and
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was shot in the back while fleeing officers. He also was an
African-American.

In the words of Arbitrator Wilkinson, “this is a controversial case in the public eye and it

has received a great deal of media attention.” (Arb. Opinion, p. 52).’

The events that culminated in this tragedy began when members of the family of

Campbell’ s girlfriend (Angie Jones) called 911 and requested a welfare check on her and

her three children. Among other things, officers learned that Campbell was distraught

and perhaps suicidal after the death of his brother earlier that day in a Portland hospital.

Eventually, more than a dozen Portland police officers went to the apartment where

Campbell’ s girlfriend lived with her three young children. Approximately one and one

half hours after the 911 call, long after his girlfriend had left the apartment, 30 minutes or

so after Campbell had let the children leave the apartment at the request of the police, and

minutes after he left the apartment after being asked to do so by the police, Campbell lay

dead in the parking lot outside the apartment.

The Portland Police Bureau conducted an extensive, multi-level internal review of

the Campbell shooting and the actions of Frashour and other police officers that lead to

Campbell’s tragic and unnecessary death.2 In her Opinion and Award, Arbitrator Jane

‘The community was further divided when the press reported in March 2012 that the City had
settled a lawsuit brought by Campbell’s mother and his estate for $1.2 million. See
http ://wweek.comlportlandlblog-28 180- aaron_campbell_settl.html.

2 The City requests that as part of its public policy review, the Board take administrative notice
of the Report to the City of Portland on Portland Police Bureau Officer-Involved Shootings
produced by the OIR Group. The OW Report examines in depth the City’s investigations of
shootings involving police officers between 2004 and 2010, including the Aaron Campbell
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Wilkinson concluded that there was undisputed evidence that Campbell was not a threat:

• Mr. Campbell was not accused of committing any crime;

• Mr. Campbell was suicidal and mentally unstable, but he had not threatened
others in the apartment;

• The Sergeant in charge of the scene had communicated that officers in the
alcove were still in text communication with Mr. Campbell and were getting
positive texts and feedback from him;

• Lighting was to the officers’ advantage, since a spotlight shone on Mr.
Campbell, making it easier for officers to see him but difficult for him to see
officers;

• When Mr. Campbell came out of the apartment, he was always walking
sideways or backwards with his hands on his head. He never turned toward
officers;

• Mr. Campbell kept his hands on his head until he was hit by the beanbag
rounds;

• Mr. Campbell’s comment “fucking shoot me” was not aggressive, although
there were reports that he looked angry when he said this; and

• Mr. Campbell never made an unambiguous threat directly to police officers.
(Arb. Opinion, p. 53).

shooting. The OR Report was released by the Office of the City Auditor LaVonne Griffin
Valarde on May 30, 2012. A copy is attached as Exhibit 1. The OW Report concluded that the
PPB’s investigation into the Campbell shooting “was meticulously and thoroughly documented,
both by Detectives and Internal Affairs.” Report, p 58. The OIR Report also noted:

Unlike earlier cases we discuss in this report, the Training Division Review and the
Commanders’ [sic] memo in this case thoroughly addressed the questions surrounding
Office Frashour’ s decision to use deadly force.

Based on our reading of the investigative record in this case, we believe that the Training
Division Review and the Commander’s memo, taken in combination, presented a
thorough and valid identification of the issues relevant to evaluating the decision to use
lethal force. Furthermore, we found these analyses to be persuasive backing for their
conclusion that the decision to shoot was inconsistent with Bureau training. (Id. at p. 57.)
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Police Chief Michael Reese, who began his law enforcement career as a

bargaining unit police officer with the City of Portland, reviewed the results of all the

underlying investigations. Chief Reese concluded that Frashour had violated the City’s

standards and policies on the use of force, the use of deadly force, and satisfactory

performance, and made the decision to discharge him. (Arb. Opinion, p. 25). Disputes

within the Portland Police Bureau about whether Frashour had met the Department’ s

standards became a tendentious issue at the arbitration hearing and in the press.3 The

Commander of the precinct where Frashour worked, the Use of Force Review Board

(which included peer officers), and the Chief concluded unanimously that Frashour had

violated those standards, while some officers who are bargaining unit members

concluded the opposite. (Arb. Opinion, pp. 24-25). Expert reviewers continue to be

divided on this issue. See OIR Report, fn 1, supra.

The City of Portland expects that its police officers will use less than the

maximum amount of force that is allowed under the law to gain their objectives. (Arb.

Opinion, p. 27). As Portland Mayor Sam Adams (who is also Portland’s Police

Commissioner) summarized in his public statement of April 12, 2012, “Our policy and

training requires Portland police officers to use restraint when we receive a call to check

on a person’s wellbeing, as was the case with Aaron Campbell.” Complaint, Exhibit C.

II!

See, e.g.,
http://www. ore.onlive. corn/portland/index. ssf/2012/04/portiand protesters condemn ru. html
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After an extensive arbitration hearing, Arbitrator Wilkinson found that the City

had not met its legal burden of proving that Frashour’ s conduct was “just cause” for

discharge under the labor contract between the City and the Portland Police Association

(“PPA”). (Stip. Facts ¶ 5). The Arbitrator ordered that Frashour be reinstated to his

former position as a Portland police officer with full back pay. Id.

The Arbitrator’s decision generally, and the reinstatement remedy that she

awarded, are not enforceable under ORS 243.706(1) because they are not consistent with

‘public policy requirements... respecting. . . unjustified and egregious use of physical

or deadly force “ The three-part analysis for enforcement of arbitration awards

created by the Board, and which forms the basis for the PPA’ s argument, is a recipe for

rubber-stamping rather than meaningful review. Contrary to the PPA’s assertion, the

Oregon Court of Appeals did “not adopt or reject” this test in Deschutes County Sheriff’s

Association v. Deschutes County, 169 Or App 445, 452, n 5 (2000), and the Oregon

Supreme Court has not directly and expressly addressed it. That three-step test

eviscerates the serious public policy consideration mandated by the legislature when it

enacted SB 750, and it is inconsistent with the text, context, and legislative history of

ORS 243.706(1).

The legislative history of ORS 243.706 is of particular importance in this case for

understanding the legislature’s intent to change the old system and make arbitrators’

reinstatement awards for public employees subject to a meaningful review of those

awards compliance with public policy. There is no legal bar to the consideration of this
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legislative history. Since the Board’s last decision regarding the enforceability of

arbitration awards, the Oregon Supreme Court has declared that the 2001 amendment to

ORS 174.020 (governing the interpretation of a statute) “remove[s] the barrier that the

PGE v. Bureau ofLabor and Industries, 317 Or 606, 859 P2d 1143 (1993)] methodology

place on the consideration of legislative history and instead place legislative history on

par with text and context.” State v. Gaines, 346 Or 160, 206 P.3d 1042 (2009).

The legislative history of the 1995 amendments to ORS 243.706 demonstrates that

they were intended to overturn future arbitration decisions like the one involving a

Portland police officer (Doug Erickson), who shot 22 rounds and wounded a fleeing

suspect, where the arbitrator did not find misconduct and reinstated the officer. This

history clearly establishes that ORS 243.706 is designed to prevent the enforcement of an

arbitration award that reinstates a law enforcement officer whose use of deadly force

violates an employer’ s established standards of behavior, standards whose purpose is to

protect the public and which are consistent with and related to policies “clearly defined in

statutes or judicial decisions.” An arbitration award does not itself have to violate these

statutes or judicial decisions to be unenforceable under ORS 243.706. (That is the old

Willainina analysis which the 1995 amendments to ORS 243.706 were intended to

supersede.) Instead, to be enforceable under ORS 243.706(1), the award must

affirmatively comply with public policy requirements as clearly defined in statutes or

judicial decisions.

‘‘‘
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While the City of Portland recognizes the importance of contractually agreed-to

binding arbitration to the stability of labor management relations, it also is clear that the

public policy requirement in ORS 243.706(1) requires the Board in the first instance to

evaluate closely whether an arbitration award satisfies that requirement. As Board

Member Thomas said in Deschutes County Sheriff’s Association v. Deschutes County, 17

PECBR 845, 870 (1998), rev’d by 169 Or App 445, 9 P3d 742 (2000), rev, denied, 332

Or 137 (2001), “the language in ORS 243.706 requires that it may be necessary for this

Board to do a right/wrong analysis to assure that public sector bargaining unit employees

are not relieved of their responsibility for misconduct.” See also Deschutes County

Sheriff’s Association v. Deschutes County, 169 Or App 445, 452 n. 5 (“Thus, it appears

that ERB did engage in a right/wrong analysis by substituting its findings for those of the

arbitrator.”) In this case, an award reinstating an officer who failed to comply with the

City’ s higher standard for the use of force does not “comply with public policy

requirements as clearly defined in statutes and judicial decisions including. . . policies

respecting unjustified and egregious use of physical or deadly force. . . ., related to

work.”

A. Background Facts

Frashour worked as a police officer for the City of Portland Police Bureau until his

termination on November 8, 2010. (Stip. Facts ¶ 1). He was terminated by the City ten

months after he shot and killed Aaron Campbell in front of the Sandy Terrace apartments

in Portland, Oregon, as Campbell ran away from officers. (Stip. Facts, ¶ 2).
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Officers went to the Sandy Terrace apartments in response to a call for a welfare

check of Campbell’s girlfriend, Angie Jones, and her three children. (Arb. Opinion, p. 5).

Officers were informed that Campbell might be in the apartment, was suicidal, possessed

a gun, had tried to kill himself, and possibly wanted suicide by police. (Arb. Opinion, p.

5). They also learned that Campbell was extremely distraught over the death of his

brother earlier that day. (Arb. Opinion, p. 5).

Soon after officers arrived at the scene, Angie Jones came out of the apartment

and told officers that Campbell was much improved over the previous evening, when he

had been drinking and attempted suicide. (Arb. Opinion, p. 6). When speaking with

officers, Jones appeared calm, not emotionally upset; she wanted police to leave and

believed their presence would only make things worse. (Arb. Opinion, p. 6). Jones

wanted to return to the apartment but was not allowed back inside. Id.

After his arrival, Frashour positioned himself as the lethal AR-l 5 cover (i.e.,

operator of an assault rifle) behind a patrol vehicle in the parking lot which provided a

position of cover. More than a dozen officers were located in the parking lot, behind the

apartment where Campbell was located initially, in an alcove away from the apartment,

and on the adjacent property. They included a beanbag gun operator, two hands-on

custody officers behind the patrol car, a K-9 officer near the patrol car, officers on the

perimeter and behind the apartments, and two sergeants and an officer in an alcove away

from the entrance to the apartment. (Arb. Opinion, pp. 7-8).

“I
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After some officers had arrived at the scene, and after she had left the apartment,

Angie Jones sent a text to Campbell that the police wanted him to come outside, and he

texted back, “don’t make me get my gun, I ain’t playing.” (Arb. Opinion, p. 6). Jones’

gave her cell phone to police in order to contact Campbell. (Arb. Opinion, p. 9).

Soon after that, officers established contact with Campbell, who sent Jones’ three

children outside in response to an officer’s request that he do so. (Arb. Opinion, pp. 9-

10). Officers then sent a text message to Campbell asking whether he intended to hurt

himself, to which he replied, “never. . . wow u guys text too.. .you get kudos.” (Arb.

Opinion, p. 11). It was broadcast to officers that they were receiving positive feedback

from Campbell. (Arb. Opinion, p. 11). One of the officers at the scene ultimately

telephoned Campbell, told him they wanted to be sure he was okay, and ‘floated’ the

idea of his coming outside, in response to which Campbell emerged from the apartment.

(Arb. Opinion, p. 12).

Campbell came out of the apartment with his hands on or near the top of his head,

walking backward, as officers requested. Officers and witnesses disagreed as to the pace

at which Campbell walked (Arb. Opinion, 13-14), but all agreed that he stopped in

response to officers’ commands to do so when he was approximately 15 feet from the

patrol car. (Arb. Opinion, pp. 16-17). When he stopped, Campbell was ordered to put

his hands in the air, which he did not do. Instead, he turned slightly toward officers (with

his hands still on his head) and said, “Go ahead and shoot me, go ahead and fucking

shoot me,” or words to that effect. (Arb. Opinion, p. 17). The officer operating the
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beanbag gun then shot Campbell with a beanbag round, which is like being hit by a 100

miles per hour fastball. (Arb. Opinion, p. 18). The first beanbag hit Campbell

somewhere between his left buttocks and his left knee. Campbell stumbled forward, then

he righted himself back to his original position with his hands behind his head. (Arb.

Opinion, p. 18). After being shot again by another bean bag round, Campbell began

running away from the officers and back toward his apartment. He was shot with bean

bag rounds approximately six times. (Arb. Opinion, p. 18).

Officers and other witnesses disagreed as to what Campbell did with his hands as

he ran toward his apartment. Some testified that it looked as if Campbell reached in pain

toward where he had been hit with beanbags; others testified that his hands pumped in a

running motion; some (including Frashour) testified that it looked as if Campbell was

reaching for a gun. (Ash. Opinion, pp. 18-19). Frashour shot Campbell in the back with

the assault rifle just before he (Campbell) reached the front of a Volvo that was parked in

front of the door to Jones’ apartment because he thought Campbell was reaching for a

gun. (Arb. Opinion, p. 19, 21). Just before Frashour shot Campbell, the K-9 officer

released a police dog, Bano. Bano was just a few feet from Campbell when he fell and

closing in rapidly. Immediately after the fatal shot, Bano was on top of Campbell. (Arb.

Opinion, p. 22).

After reviewing the extensive, multi-level investigation of the incident, Chief

Michael Reese determined that Frashour violated PPB policies governing use of physical

force, use of deadly force, and satisfactory performance his use of deadly force against
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Campbell was not authorized by Bureau policies, as Campbell was not authorized by

Bureau policies, as Campbell did not pose an immediate threat of death or serious

physical injury, and Frashour’ s rigid and inflexible approach in assessing the totality of

circumstances at the scene resulted in ability and unwillingness to adapt his thinking and

tactics in response to changing circumstances negatively affected his decision making.

Specifically, 1) Campbell had not threatened anyone but himself; 2) the police

were conducting a welfare check on Angie Jones and her three children, not on

Campbell; 3) Campbell came out of the apartment and was giving up to the police

officers; 4) Campbell had not committed a crime and was not wanted for a crime; 5)

Campbell never displayed a weapon; and 6) Campbell never took offensive action toward

the officers or the community. (Arb. Opinion, p. 26). Because of Campbell’s general

compliance with officers’ orders, his absence of aggression, and hard cover available to

the officers, they had several options available other than use of deadly force. Their

options included continuing the dialogue with Campbell; using beanbags, K-9, tasers, and

containment; and mobilizing. SERT (Special Emergency Response Team) or HNT

(Hostage Negotiating Team). (Arb. Opinion, p. 27).

B. Portland Police Bureau’s Higher Standard Regarding the Use of Force

The PPB has established a higher standard for the use of force by its police

officers than the standard for avoiding civil liability under the U.S. Constitution and 42

USC § 1983. PPB officers are trained on the use of physical force and deadly force

policies, which the Arbitrator recognized set a higher standard than the minimum used to
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resolve civil lawsuits against police officers. (Arb. Opinion, p. 27).

Police immunity from civil lawsuits alleging excessive use of force is governed

generally by the U.S. Supreme Court’s decision in Graham v. Connor, 490 U.S. 386

(1989.) The Graham standard for civil liability under 42 USC § 1983 (which analyzes

the issue under the 4th Amendment of the U.S. Constitution) requires police officers to

consider the totality of the circumstances at a scene when determining whether to use

force. Those circumstances include balancing the government’s interest, the reason the

officer needs to control a subject, and the subject’s interest in not having force used

against him/her. Under the Graham standard for civil liability, the officer’s use of force

must be judged from the objective perspective of a reasonable police officer at the scene

based on the totality of the circumstances.

Some of the factual statements in this brief are from the transcript of the hearing and exhibits
introduced at the hearing. The City offers the transcript and exhibits as evidence in this
proceeding as they are relevant to analyze and apply the City’s argument that the Arbitrator’s
award is not enforceable under the public policy exception to the enforcement of arbitration
awards in ORS 243.706(1). ATU Div. 757 v. Tn-Met, 21 PECBR 443, 445 (2006), affd, 222 Or
App 293 (2008), adhered to on reconsideration, 224 Or App 173 (2008); OAR 115-010-0050(1)
(“Evidence of a type commonly relied upon by reasonably prudent persons in conduct of their
serious affairs shall be admissible.”) As mentioned below, this evidence will be submitted to the
ERB subject to any appropriate terms and conditions relating to confidentiality. A critical piece
of the City’s argument under ORS 243.706(1) and a number of public policies is a thorough
analysis of the Bureau’s policy on the use of physical force, how it establishes a higher, more
restrictive standard than the minimum standard for imposing civil liability for police officers’
conduct under Graham, supra, or for establishing criminal liability, and the training officers
received on the higher standard of the PPB’s policy.

Currently, there is an ongoing dispute regarding the confidentiality of the transcript and
exhibits. If the dispute is resolved and if the ERB decides to admit the transcript and exhibits,
the City will submit them according to any terms and conditions that may apply.
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Significantly, the Bureau’s policies for its officers’ use of force incorporate the

Graham analysis, but they set a higher standard, and are more restrictive, than the

minimum standard for civil liability under Graham. Put simply, the Graham standard

establishes a floor for avoiding civil damage lawsuits; it is not a ceiling. The Bureau’s

current policies on use of force (Directive 1010.20) and deadly force (Directive 1010.10)

were also in effect at the time of the shooting.5

Deadly Physical Force (Bureau Directive 1010.10)

The Bureau’s deadly physical force policy provides in part:

The Portland Police Bureau recognizes that members may be
required to use deadly force when their lives or the life of
another is jeopardized by the actions of others. Therefore,
state statute and Bureau policy provide for the use of deadly
force under the following circumstances:

a. Members may use deadly force to protect themselves or
others from what they reasonably believe to be an immediate
threat of death or serious physical injury.

***

Members must be mindful of the risks inherent in employing
deadly force, which may endanger the lives of innocent
persons. A member’s reckless or negligent use of deadly
force is not justified in this policy or state statute. Members
are to be aware that this directive is more restrictive than state
statutes. Members of the Portland Police Bureau should
ensure their actions do not precipitate the use of deadly force
by placing themselves or others in jeopardy by engaging in
actions that are inconsistent with training the member has

Oregon law requires every law enforcement agency in the state to “adopt a policy dealing with
the use of deadly physical force by its police officers.” ORS 282.789(2).
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received with regard to acceptable training principles and
tactics.

Threat indicators, Levels of Control, and Post Use of Force
Medical Attention are outlined in detail in DIR 1010.20
Physical Force.

Physical Force (Bureau Directive 1010.20)

PPB Directive 1010.20 governs use of force by the Bureau officers in general, and

it applies whenever any sort of force, including deadly force, is used. The Bureau’s

general policy regarding the use of any force, including deadly force, requires officers

“[w]hen practical to use less force than the maximum allowed by law,” to use “de

escalation tools,” and to “regularly resolve confrontations without resorting to higher

levels of allowable force”:

The Portland Police Bureau recognizes that duty may require
members to use force. The Bureau requires that members be
capable of using effective force when appropriate. It is the
policy of the Bureau to accomplish its mission as effectively
as possible with as little reliance on force as practical.

The Bureau places a high value on resolving confrontations,
when practical, with less force than the maximum that may be
allowed by law. The Bureau also places a high value on the
use of de-escalation tools that minimize the need to use force.

The Bureau is dedicated to providing the training, resources
and management that help members safely and effectively
resolve confrontations through the application of de
escalation tools and lower levels of force.

It is the policy of the Bureau that members use only the force
reasonably necessary under the totality of circumstances to
perform their duties and resolve confrontations effectively
and safely. The Bureau expects members to develop and
display, over the course of their practice of law enforcement,
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the skills and abilities that allow them to regularly resolve
confrontations without resorting to higher levels of allowable
force.

Such force may be used to accomplish the following official purposes:

a. Prevent or terminate the commission or
attempted commission of an offense.

b. Lawfully take a person into custody, make an
arrest, or prevent an escape.

c. Prevent a suicide or serious self-inflicted injury.

d. Defend the member or other person from the
use of physical force.

e. Accomplish some official purpose or duty that
is authorized by law or judicial decree.

When determining if a member has used only the force
reasonably necessary to perform their duties and resolve
confrontations effectively and safely, the Bureau will
consider the totality of circumstances faced by the member,
including the following:

a. The severity of the crime.

b. The impact of the person’s behavior on the
public.

c. The extent to which the person posed an
immediate threat to the safety of officers, self or
others.

d. The extent to which the person actively resisted
efforts at control.

e. Whether the person attempted to avoid control
by flight.

f. The time, tactics and resources available.
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g. Any circumstance that affects the balance of
interests between the government and the person.

The Bureau’ s Levels of Control model describes a range of
effective tactical options and identifies an upper limit on the
force that may potentially be used given a particular level of
threat. However, authority to use force under this policy is
determined by the totality of circumstances at a scene rather
than any mechanical model.

The Bureau revised Directive 1010.20 in 2008. It is based on Graham’s

“objective reasonableness” test for civil liability under 42 USC § 1983, but Directive

1010.20 sets a higher standard for the conduct of the Bureaus officers than the minimum

needed to avoid civil liability under § 1983 under the U.S. Supreme Court’s analysis in

Graham. The first sentence of the fourth paragraph of Directive 1010.20 tracks

Graham’s objective standard,6making it clear to Bureau officers that they are to use

“only the force reasonably necessary under the totality of the circumstances to perform

their duties and resolve confrontations effectively and safely.” The second sentence of

paragraph 4 conveys the Bureau’s higher standard for officer’s use of force, providing

that “[t]he bureau expects members to develop and display over the course of their

practice of law enforcement the skills and abilities that allow them to regularly resolve

confrontations without resorting to the higher levels of allowable force.” This higher

expectation is also communicated in the first sentence of paragraph 2 of Directive

1010.20, which provides that “[t]he Bureau places a high value on resolving

6 In Graham, the Supreme Court held that claims that government officials used excessive force
must be analyzed under an “objective reasonableness” standard, not under a subjective due
process standard. 490 U.s. at 394-99.
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confrontations, when practical, with less force than the maximum that may be allowed by

law.”

By implementing Directive 1010.20, the Bureau established a higher standard for

officers performance that reflects the Bureaus desire to manage its officers toward use of

force below the allowable constitutional line. In other words, Graham sets a test for the

upper limit for use of force that is allowed without violating 42 Usc § 1983. As a matter

of policy, the Bureau has chosen to manage its officers away from or below the Graham

line, and to ensure that when practical officers do their jobs using less force, than the

maximum that may be allowed under the constitution without incurring civil liability.

City Attorney Dave Woboril was responsible for revising Directive 1010.20 and

training Portland police officers about the higher standard in the policy. He testified at

the arbitration hearing that in adopting the 2008 use of force policy, the city wanted to

retain the objective Graham standard while also creating a standard that would reflect the

Bureau’s desire that its officers “when practical” use less force than the maximum

allowed by law and manage officers toward accomplishing that objective. This is the

same information that city Attorney Woboril explained to police officers during training

that started in 2007 — even before the formal adoption of revised Directive 1010.20. Id.

The city’ s expert witness James Mccabe, currently a professor of Criminal Justice

at Sacred Heart University in Fairfield, Connecticut, and a 25 year veteran and former top

level management employee of the New York Police Department, testified that while

Directive 1010.20 incorporates some of the language from Graham v. Connor, it is even
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more restrictive than Graham and Oregon law because it requires officers to use de

escalation tools, minimize the use of force, and resolve confrontations with less force

than the maximum allowed by law. (McCabe Perpetuation Dep, p. 64).

Chief Reese made the decision to terminate Frashour because he concluded that

Frashour violated PPB Directives 1010.10, 1010.20, and 315.30 because, in a nutshell,

Campbell was not an immediate threat of death or serious physical injury, and Frashour

had ample time to evaluate the situation and had many resources available, yet he viewed

all of Campbell’s actions in the most negative light and exhibited “thoughts and actions.

like those of a sniper, focusing on the perceived threat to the exclusion of everything

else.” (Arb. Opinion, p. 28). The Arbitrator, too, found that there were several crucial

facts showing that Campbell was not a threat:

• Mr. Campbell was not accused of committing any crime;

• Mr. Campbell was suicidal and mentally unstable, but he had not threatened
others in the apartment;

• The Sergeant in charge of the scene had communicated that officers in the
alcove were still in text communication with Mr. Campbell and were getting
positive texts and feedback from him;

• Lighting was to the officers’ advantage, since a spotlight shone on Mr.
Campbell, making it easier for officers to see him but difficult for him to see
officers;

• When Mr. Campbell came out of the apartment, he was always walking
sideways or backwards with his hands on his head. He never turned toward
officers;

Mr. McCabe’s testimony at the arbitration hearing was presented by perpetuation deposition, a
transcript of which is included with the record.
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• Mr. Campbell kept his hands on his head until he was hit by the beanbag
rounds;

• Mr. Campbell’s comment “fucking shoot me” was not aggressive, although
there were reports that he looked angry when he said this; and

• Mr. Campbell never made an unambiguous threat directly to police officers.
(Arb. Opinion, p. 53).

In sum, Frashour did not comply with Bureau policy, and he was terminated as a

result.

DISCUSSION

A. The City Lawfully Refused to Reinstate Frashour Because the Arbitration
Award is Not Enforceable Under ORS 243.706(1)

1. The Board’s Past Application of ORS 243.706(1), as Amended and
Modified by Senate Bill 750 (1995), is Unduly Restrictive and Inconsistent
with the Law and Legislative Intent

In 1995, the Legislature and Governor Kitzhaber adopted the section of SB 750

that became ORS 243.706(1) as a compromise to strengthen the public policy exception

to the enforcement of arbitration awards reinstating public employees. Since that time,

the Board has consistently interpreted and applied ORS 243.706(1) in an unduly

restrictive manner, contrary to the text, context, and legislative history of SB 750.

2. The History and Intent of SB 750

In 1973, PECBA was enacted under what former Governor Ted Kulongoski

described as “the most progressive, pro-labor session in Oregon history.” H.

Drunimonds, A Case Study in the Ex Ante Veto, 14 LERC Monograph Ser. 13, 21-22 &

n. 51(1996); M. Widenor, Public Sector Bargaining in Oregon: The Enactment of the
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PECBA, 8 LERC Monograph Ser. 1, 18 (1989). Twenty-two years later, in 1995, the

Republican-dominated Legislative Assembly passed a version of SB 750, the Derfier

Bryant bill, that aimed to “dramatically ‘rebalance’ PECBA in favor of management.”

Drummonds, supra at 22.

After making it known that he would veto the bill if it was passed, Governor

Kitzhaber agreed that he would sign a modified bill if it included a negotiated agreement

between the legislature and the Governor “on all terms.” Drummonds at 25. SB 750 as

enacted was negotiated by House and Senate conference committees and the Governor’ s

office, with the latter acting as “[i]n effect. . . a ‘third’ legislative body.” Drumrnonds at

25-26. Professor Drummonds has particular, firsthand knowledge of the pre-veto (or ex

ante veto) negotiations, as he represented the Governor “throughout the veto

negotiations.” Drummonds at 26.

As originally passed by the Senate, SB 750 was intended as a “massive revision of

the PECBA.” Drummonds, supra at 24. The initial version of SB 750 eliminated

binding grievance arbitration for all just-cause decisions (and some other processes)

involving school districts. Drummonds at 63 & n. 305, 306. An amended version of SB

750 included language making arbitration awards generally unenforceable for all public

employees, not just teachers, whenever the arbitrator relied on prior inconsistent

treatment. Drummonds, supra at 63-64 and n 307. SB 750’s legislative history8before

8 The Oregon Court of Appeals in Salem-Keizer Assn. of Classified Employees v. Salein-Keizer
School District 186 Or App 19, 61 P3d 970 (2003), ruled that post-enactment testimony by
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the start of the ex-ante veto negotiations included testimony from public employer

management about “certain arbitration awards that reinstated, on the ground of prior

inconsistent treatment, public safety officers who had been discharged after charges of

egregious misconduct.” Id. at 64 & n. 308; see also Nancy Hugerford, The Continuing

legislators concerning their intent is irrelevant to statutory interpretation. 186 OR App at 24.
However, the legislative history outlined here is admissible and relevant because it all precedes
the enactment of negotiated SB 750 by the Legislative Assembly and the Governor.

The Legislative Assembly recognized the importance of legislative history as a guide to the
meaning and intent of statutes when it adopted the 2001 amendments to ORS 174.020(1)(b) &
(3). State v. Gaines, supra, 346 Or at 171-172. The amendments to ORS 174.020(1)(b) and (3)
liberalize the admission and consideration of legislative history in court cases. As the Oregon
Supreme Court in Gaines explained:

the legislature intended that, if a party proffered legislative history, a reviewing court
not only would be free to consult that history together with text and context, but that the
court in fact would do so. In that regard, a key sponsor of the bill, Representative Max
Williams, testified that the 2001 amendments were intended to overcome the “harsh and
limiting construct” of the PGE methodology of interpretation, which that legislator (and
perhaps others) viewed as precluding the court’s consideration of legislative history
unless and until the court identified an ambiguity in a statute’s text.

We therefore conclude that, in light of the 2001 amendments to ORS
174.020, the appropriate methodology for interpreting a statute is as
follows. The first step remains an examination of text and context. PGE,
317 Or at 610-11. But, contrary to this court’s pronouncement in FGE, we
no longer will require an ambiguity in the text of a statute as a necessary
predicate to the second step — consideration of pertinent legislative history
that a party may proffer. Instead, a party is free to proffer legislative
history to the court, and the court will consult it after examining text and
context, even if the court does not perceive an ambiguity in the statute’s
text, where that legislative history appears useful to the court’s analysis.
(Id. at 167 and 171 (emphasis added).)

These principles are equally applicable to the consideration of legislative history in
administrative proceedings.
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Public Policy Exception Conundrum, 17 LERC Monograph Series 59, 60 (2003) (‘The

sponsors of SB 750 stated several times that their objective was to retain public sector

collective bargaining but to modify those portions of the statute that threatened public

support for the system. A critical part of increasing public confidence in their public

servants was [reining] in the discretion of arbitrators to reinstate public employees who

had engaged in reprehensible conduct.”).

Public outrage at arbitrators’ awards that reinstated public employees — including

law enforcement officers — who had engaged in “reprehensible conduct” was a serious

matter for the sponsors and negotiators of SB 750. Legislators emphasized the need to

“rein in” reinstatement awards that outraged the public during the ex-ante veto

negotiations. The bill’s original sponsors, Senators Derfier and Bryant, both “argued that

certain arbitration awards in discipline cases seemed to ignore the public policy

limitation.” Drurnmonds at 64 & n. 314. Senator Neil Bryant, one of the original bill’s

sponsors, during a speech on the Senate floor, specifically noted the case in which

arbitrators reinstated police officers “who admitted to having sex in their police cars

while on duty.” Deschutes County Sheriff’s Ass’n v. Deschutes County, 17 PECBR 845,

877 (1998), rev’d by 169 Or App 445, 9 P3d 742 (2000), rev, denied by 332 Or 137

(2001).

Senator Bryant also referred specifically to the recently-released Erickson

arbitration award in a speech to the SB 750 conference committee. He explained that the

bill’s language about the “unjustified and egregious use of physical or deadly force” had
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been added “in response to a situation in Portland where an arbitrator reinstated a police

officer who had fired, I think 25 times, and the chief of police in his investigation

concluded that no firing was justified.” Deschutes County, supra, 17 PECBR at 877-78.

Speaking about the provision in SB 750 concerning the “unjustified and egregious use of

physical or deadly force” and the Erickson arbitration decision, Senator Bryant explained:

The language.. . was intended to address that type of a
situation where you have a real misjudgment in the use of
physical or deadly force that may be applied * * * the
arbitrator has to take that into consideration, when he
considers from a public policy requirement, what the
discipline has been. (Emphasis added)

17 PECBR at 878 (emphasis in the PECBA decision).

In Portland Police Bureau and Portland Police Association (Erickson Discharge

Grievance) (1995), Arbitrator Martin Henner found that the grievant’ s use of deadly force

(Erickson fired 22 shots at an armed suspect who was fleeing from an altercation on a

city bus and could not justify his use of deadly force during the Bureau’s review process)

was “justified” even though he had some “severe reservations” about the grievant’ s

“faulty tactics.” Arbitrator Henner reinstated the grievant and awarded a make-whole

remedy. A copy of the Erickson Opinion and Award is attached as Exhibit 2.

Senator Bryant explained in a speech to the Senate that the then-existing standard

for public policy review of arbitration awards was inadequate and would be superseded

by the negotiated version of SB 750:

I believe we all agree that public employees must be
accountable to a standard which is responsive to the
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expectations of the Oregon public. Immoral. . . immoral and
illegal employee conduct, regardless of how it is handled on a
case-by-case basis by the public employer, should not be
adjusted by a standard that two wrongs make a right, but that
is the standard in the current law.

Deschutes County, 17 PECBR at 877 (referring to the Board’s three-step test for review

of arbitration decisions under PECBA as articulated in Willainina Education Assn. v.

Willamina School District No. 30-44-635, 5 PECBR 4806, 4099-4100 (1980)). In the

same floor speech, Senator Bryant explained:

it is our responsibility to find the balance that allows the
collective system to continue, but retains the right of
government to manage, make and implement good public
policy decisions.

Deschutes County, 17 PECBR at 877 (emphasis added).

Arbitrator Wilkinson’ s award and reinstatement remedy in this present case is a

replay of the 1995 Erickson decision. In both cases, the PPB’ s Chief concluded that an

officer had used deadly force contrary to the Bureau’ s standards (in the Erickson case,

unlike the present one, no one was killed, and the target of Erickson’s shooting testified

at the arbitration hearing). In both cases, the arbitrator disagreed with the Bureau’s

evaluation of the officer’s use of deadly force and awarded reinstatement, thereby

undercutting public policies concerning the use of force by police and the Bureau’s right

to “manage, make and implement good public policy decisions” — in this case, by

enforcing its higher standard for the use of force than the civil liability standard under

Graham. Deschutes County, 17 PECBR at 877 (Senator Bryant). SB 750 was expressly
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intended to prevent a recurrence of the Erickson situation, and it is the Board’s obligation

under ORS 243.706(1) to see that this history is not repeated.

3. The Federal Law Background to SB 750

The ex ante veto negotiations over SB 750 resulted in the deletion of the original

proposal that would have eliminated binding arbitration for teachers. The parties agreed

instead on a general public policy exception under which an arbitration award involving

misconduct is not enforceable unless it complies “with public policy requirements as

clearly defined in statutes or judicial decisions including but not limited to policies

respecting... unjustified and egregious use of physical or deadly force. . . related to

work.” Drummonds, id. at 64. The compromise language negotiated by the Legislative

Assembly and the Governor’ s office for the section of SB 750 that became ORS

243.706(1) was based on federal jurisprudence as it existed in 1995 for the public policy

review of private sector arbitration awards. Drummonds, p. 64.

In 1995, the leading federal case on the public policy exception to the

enforcement of arbitration awards was the U.S. Supreme Court’s decision in WR Grace

& Co. v. Rubber Workers, 461 US 757 (1983). The Court began by noting the strong

policy in favor of the finality of arbitration under the Steelworkers Trilogy, but

recognized the basic common law principle that “[ajs with any contract, however, a court

Looking to private sector labor precedents for guidance concerning the enforceability of
arbitration awards for public sector Oregon employees was not a new approach. Since the
l970s, Oregon courts had recognized the policies underlying the federal Steelworkers’ Trilogy.
See, e.g., Corvallis School District v. Corvallis Education Ass’n, 35 Or App 531 (1978); Carlton
Snow, The Steelworkers Trilogy in Oregon’s Public Sector, 21 Willamette L Rev 445 (1985).
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may not enforce a collective-bargaining agreement that is contrary to public policy.” 461

U.S. at 766, citing Hurd v. Hodge, 334 U.S. 24, 34 -35 (1948). The WR Grace Court also

recognized that “the question of public policy is ultimately one for resolution by the

courts,” not by the arbitrator, because the arbitrator’s authority is confined to interpreting

the contract. Id. The Court then outlined the standards that a public policy must meet to

overcome the strong countervailing policy that favors enforcement of arbitration

decisions. The public policy:

must be well defined and dominant, and is to be
ascertained “by reference to the laws and legal precedents and
not from general considerations of supposed public interests.”

Id. at 766, quoting Muschany v. United States, 324 U.S. 49, 66 (1945).

Four years after WR Grace, the US Supreme Court followed the language and

teachings of WR Grace concerning the public policy exception to the enforcement of

arbitration awards in Paperworkers v. Misco, 484 US 29 (1987). In Misco, the Court

identified two bases for the existence of the public policy exception. In general, it

“derives from the basic notion that no court will lend its aid to one who founds a cause of

action upon an immoral or illegal act. . . .“ United Paperworkers Int’l Union v. Misco,

Inc., 484 U.S. 29, 42, 108 S. Ct. 364, 373, 98 L. Ed. 2d 286 (1987) (citations omitted).

Second and more specifically, a public policy exception to the enforcement of private

arbitration awards is necessary to vindicate the public interest, which otherwise would be

excluded from arbitration awards:
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The public’s interest in confining the scope of private
agreements to which it is not a party will go unrepresented
unless the judiciary takes account of those interests when it
considers whether to enforce such agreements. (itt.)

In the present case, the obligation of ERB and the courts to take the public’s

interest into account is of particular weight because the issue is the enforcement of an

arbitrator’s award reinstating a law enforcement officer whose disproportionate use of

deadly force fell short of PPB’ s standards for use of deadly force and resulted in the death

of an unarmed citizen. Under SB 750, ERB is the front-line agency (followed by the

courts) charged with applying ORS 243.706(1) to vindicate public policies against the

disproportionate use of deadly force, and the right of Oregon public employers “to

manage, make, and implement good public policy decisions.” Deschutes County, 17

PECBR at 877 (Senator Bryant).

4. The Public Policy Exception in SB 750 is Broader than Its Federal
Counterpart

The section of SB 750, now ORS 243.706(1), that is at issue in this appeal

provides:

As a condition of enforceability, any arbitration award that
orders the reinstatement of a public employee or otherwise
relieves the public employee of responsibility for misconduct
shall comply with public policy requirements as clearly
defined in statutes or judicial decisions including but not
limited to policies respecting sexual harassment or sexual
misconduct, unjustified and egregious use of physical or
deadly force and serious criminal misconduct, related to
work.

I/I
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Although this section of SB 750 is built upon the U.S. Supreme Court’s

formulations in WR Grace and Misco concerning the public policy exception to the

enforcement of arbitration awards, the language of ORS 243.706(1) establishes a broader

review than what is described in those cases. The text of ORS 243.706(1) manifests the

intent of the parties — the Legislative Assembly and the Governor — to create a new public

policy requirement for the enforceability of arbitration awards under PECBA that is more

expansive than its public sector counterparts. See Deschutes County, 17 PECBR at 871

(Member Thomas: “While a public policy exception has been recognized by many courts

and this Board prior to SB 750, to my knowledge there is no other public bargaining

statute in the United States that prohibits the enforcement of arbitration awards, when the

award relieves an employee of responsibility for misconduct. The language in ORS

243.706 is unique and is new public policy which has never been addressed by the

Oregon or U.S. Supreme Courts.” (emphasis added)).

First, ORS 243 .706(1) is broader than federal counterparts because it, expressly

requires that an arbitration award that reinstates an Oregon public employee “shall

comply with public policy requirements.” The word “shall” is traditionally interpreted as

meaning that an action is mandatory. See, e.g., State v. Wells, 556 P.2d 727, 27 Or App

537 (Or 1976) (“The use of the word ‘shall’ means that notice is mandatory, absent

indications to the contrary.”); Stanley v. Mueller, 211 OR 198 (1957) (“Words or phrases

which are generally regarded as making a provision mandatory, include ‘shall’ and

‘must”; citations omitted). By the plain words of ORS 243.706(1), the legislature
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expressed its intent that it would become mandatory for an arbitration award under

PECBA to comply (the “award shall comply”) with public policy to be enforceable. The

legislature and governor, in negotiating and enacting SB 750, intended to make

compliance of public sector arbitration awards with public policy an essential condition

for enforceability, not merely an afterthought or an option. As Member Thomas

recognized in 1998, this is entirely “new public policy.” Deschutes County, 17 PECBR

at 871.

Second, ORS 243.706(1) requires only that the public policy preventing

enforcement of an arbitration award be “clearly defined.”io Unlike WR Grace and Misco,

the Oregon statute does not require a public policy to be “dominant” as well.” By

simplifying the U.S. Supreme Court’s two-part requirement that a public policy must be

“dominant” as well as “clearly defined,” SB 750 clearly intended for the public policy

exception codified at ORS 243.706(1) to be broader, i.e., less restrictive, than its federal

counterpart.

Finally, unlike the WR Grace and Misco decisions, SB 750 incorporates a non-

exclusive list of three public policies with which an enforceable arbitration award must

The Oregon Supreme Court interpreted “clearly defined” public policies in this context as
those which “leave no serious doubt as to their terms.” Washington County Police Officers Ass’n
v. Washington County, 335 Or. 198, 206, 63 P3d 1167 (2003).

“Dominant” is ordinarily understood to mean “commanding, controlling, or prevailing over
all others,” for example, “the dominant culture,” or alternatively, “very important, powerful, or
successful,” as in “a dominant theme” or “a dominant industry.” Merriam-Webster Online
Dictionary: http://www. merriam-webster. corn/dictionary/dominant.
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comply. The policies, which the framers and negotiators of SB 750 offered as examples

of “clearly defined” public policies, are those against:

sexual harassment or sexual misconduct, unjustified and
egregious use of physical or deadly force and serious criminal
misconduct, related to work.

(ORS 243.706(1).) These are examples of behavior by public employees that the

legislature intended would bar their reinstatement as a matter of public policy. Nowhere

does SB 750 provide that an arbitrator’s reinstatement award must itself violate the law

before the Board must refuse to enforce an arbitration award under ORS 243.670(1).

That old standard is one of PECBA’ s features that the framers of SB 750 intended to

change so that public employment decisions in Oregon would not be enforceable unless

they were congruent with public policy.

As early as 1998, three years after the passage of SB 750, ERB member Rita

Thomas noted in her concurring opinion in Deschutes County that the Board may not

always blindly accept the facts found by the arbitrator. She cautioned that “the language

of ORS 243.706 requires that it may be necessary for the Board to do a right-wrong

analysis to assure that public sector bargaining unit employees are not relieved of their

responsibility for misconduct.” 17 PECBR at 870. That is the situation here. The Board

should find that the arbitrator’ s decision to reinstate Frashour is unenforceable, and

thereby vindicate the public policies against returning Frashour to the PPB and streets of

Portland. Those policies are found in the Oregon and federal Constitutions and statutes

and Oregon judicial decisions, and they underlie the City’s right and obligation to
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manage its police force by setting and enforcing higher standards for the use of force than

the minimum need to avoid civil liability (the Graham v. Connor standard).

5. Judicial Interpretations After SB 750 of the Public Policy Requirement of
ORS 243.706(1)

Cases from the Oregon appellate courts decided since the enactment of SB 750

have illuminated some significant aspects of the requirements of ORS 243.706(1) and

skirted others.

In Deschutes County Sheriff’s Association v. Deschutes County, 169 Or App 445,

453 (2000), rev, den., 332 Or 137 (2001), the Court of Appeals ruled that under ORS

243.706(1), the public policy requirement applies to the arbitrator’s reinstatement award,

rather than to the underlying conduct. This interpretation is consistent with federal

analogies. See, e.g., Eastern Consolidated Coal Co. v. United Mine Workers ofAmerica,

531 US 57, 62-63 (2000) (“.. . the question to be answered is not whether the [former

employee’ s misconduct] . . . itself violates public policy, but whether the agreement to

reinstate him does so”). However, the Court of Appeals interpretation in Deschutes

County unduly narrows the legislative intent underlying SB 750, whose language is

broader than the WR Grace line of federal cases. See in particular Senator Bryant’s

statement in the legislative history that cases under PECBA “should not be adjusted by a

standard that two wrongs make a right,” 19 PECBR at 380, and Member Thomas’

concurrence in Deschutes County. 17 PECBR at 870.

“I
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The Court of Appeals held that for purposes of ORS 243 .706(1), public policy

means a statute or court decision. Salem-Keizer Assn. of Classified Employees, 186 Or

App 19, 24 (2003) (“the award must order something that either the legislature or the

courts have determined to be contrary to public policy”). This is a narrower reading of

the public policy exception than in its federal counterparts. See, e.g., Eastern

Consolidated Coal Co., supra, 531 US at 64-65 (the US Supreme Court looked to DOT

regulations to determine if an arbitrator’ s award reinstating an employee was contrary to

public policy); Newsday, Inc., v Long Island Typographical Union, 915 F2d 840, 843 (2d

Cir. 1990) (same; EEOC guidelines and policy statements concerning sexual harassment).

As detailed above, there was undisputed evidence that Campbell did not pose a

threat, and Arbitrator Wilkinson’s decision to reinstate Frashour thus violates federal and

Oregon policies against egregious and unjustified use of deadly force and in favor of

managing law enforcement officers away from the minimum Graham standard for

avoiding civil liability. Those policies provide the basis for the City of Portland’s

policies restricting the use of physical force and deadly force by its police officers and

stressing the importance of restraint and proportionality in the use of force. The

arbitrator’s award and remedy also conflicts with the public policy protecting public

safety and mandating the responsible selection of employees that is embodied in the tort

of wrongful hiring and wrongful retention, as recognized by the Oregon courts. Hansen

v. Cohen, 203 Or. 157, 276 P2d 391 (1955); Chesterman v. Barmon, 820 Or App 1

(1986), reversed on other grounds, 305 Or 439, 753 P2d 404 (1988).
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6. ERB ‘ s Three-Step Analysis Has Not been Reviewed or Endorsed by the
Oregon Courts

The PPA relies heavily on ERB’ s the three-step analysis under ORS 243.706(1) in

its Opening Brief, although no Oregon appellate court has directly reviewed or endorsed

that analysis. The City maintains that the Board’s continued use of that old three-step

analysis fails to implement the language and intent of SB 750 and makes a meaningful

analysis of public policy all but impossible.

The PPA appears to argue that the Board’ s three-part analysis of the public policy

exception was accepted sub silentio by the Court of Appeals in Deschutes County

because that court “had the opportunity to reject the three-part test, but declined to do

so.” See PPA’s Opening Brief, p. 12. The PPA overstates the situation. The Court of

Appeals explicitly stated in Deschutes County that it did not reach the issue of ERB’s

three-step test because it was unnecessary for the court’s decision: “Because our

disposition of this case does not require us to examine its sufficiency, we do not adopt or

reject ERBs three-part test.” 169 Or App at 452 n. 5. The principle is well established

that court should not rule on issues that are not necessary to its decision. See, e.g., State

v. Rodriguez, 317 Or 27, 45-46, 854 P.2d 399 (Or 1993) (“A common-law court should

not decide issues that are neither presented nor advocated strongly by an appellant. The

reason is to limit a decision to the issues actually contested between the parties, i.e.,

where that contest is a product of a more informed and complete advocacy. Otherwise

the court may simply be delivering a lecture or erecting a hypothetical case and
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commenting on it in the manner of the medieval scholastics.”). No implication that the

Court of Appeals in any way examined, accepted, or ratified ERB ‘ s three-step test can

thus be drawn from its decision in Deschutes County.

Since the Court of Appeals in Deschutes County Sheriff’s Ass’n did not need to

examine ERB ‘ s three-part test to reach its decision, the Oregon Supreme Court’s decision

not to grant review (review that would have been limited to the issues that the Court of

Appeals had decided) also cannot legitimately be interpreted as any sort of ratification of

ERB’s three-step test. See PPA’s Opening Brief, p. 12.

The PPA also overstates the Oregon Court of Appeals’ position concerning the

Board’s three-part test in Salem-Keizer Assn. of Classified Employees v. Salem Keizer

School District, 24J, 186 Or App 19, 61 P3d 970 (2003). The Court of Appeals’ decision

contains no indication that any party in the Salem-Keizer case challenged the Board’s

three-step test. Once again, the Oregon Court of Appeals does not sit to address issues

that the parties have not actively litigated. State v. Rodriguez, supra. No meaningful

conclusion can be drawn about the Court of Appeal’s view of the Board’s three-step test

(or any other issue which the parties did not raise and the court did not address) from its

decision in Salem-Keizer Ass ‘n.

The fact is that SB 750 changed the analysis of the public policy requirement for

enforcing arbitration awards, but subsequent ERB decisions have not reflected the

legislature’s intent that the Board carry out a broader public policy review under

amended ORS 243 .706(1) that it had previously. The importance to the public cannot be
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overstated of the Board’s finding that a reinstatement award that does not comply with

public policy is unenforceable, especially in this case where Frashour grievant shot and

killed an unarmed, distraught person who was running away.

7. ERB’s Continuing Reliance on the Standard in Willamina Education Assn.
for Determining Whether Enforcement of an Arbitration Award Contrary to
Public Policy is in Error Because SB 750 Intended to Replace that
Standard.

SB 750 intended to strengthen the standard for ERB’s review of arbitration awards

for reinstatement of public employees when the reinstatement is contrary to clear public

policy. See pp., 19-24, supra. During the negotiations that lead to the enactment of SB

750, legislators were well aware of public outrage over the arbitrator’ s decision that was

issued in April 1995 reinstating Doug Erickson as a Portland police officer. See p. 22,

supra.

The Board’s continued reliance on the standard it articulated in Willamina

Education Ass’n v. Willarnina School District No. 30-44-63J, 5 PECBR 4086, 400

(1980), for determining when an arbitration award may not be enforced because it is

contrary to public policy, is inappropriate and outdated because it effectively nullifies the

text and intent of ORS 243.706(1). Contrary to the PPA’s assertion (Opening Brief, pp.

9-10), the arbitrator’s finding of no just cause does not necessarily end the inquiry. As

discussed above, the legislative history of SB 750 suggests that in appropriate cases, the

Board (and courts) must make an independent right-wrong analysis. Member Thomas

made the same observation in her concurrence in Deschutes County, 17 PECBR at 870.
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undertaken investigations into police departments across the country. Exhibits 3 & 4.

This is not a merely academic possibility. In June 2011, the USDOJ opened a civil

investigation to determine whether the PPB has a pattern or practice of using excessive

force as a result of its systems, policies, procedures or practices. Exhibit 4. If the

USDOJ issues findings against a law enforcement entity for a pattern and practice of

excessive force, it can either initiate civil litigation proceedings or negotiate and enter

into a consent decree with the law enforcement agency. Consent decrees that the USDOJ

has reached with law enforcement agencies under § 14141 typically are very broad in

depth and scope. For example, the LAPD was subject to a federal consent decree under

42 USC § 14141 for eight years, between 2001 and 2009. Exhibit 5.

The USDOJ’ s consent decrees under 42 USC § 14141 require police departments

to manage their employees away from the minimum Graham line and towards a more

restrained and higher standard for the use of force.’2 Arbitrator Wilkinson failed to

recognize that the PPB’ s policies incorporated a higher standard than the Graham

12 Courts in other jurisdictions have recognized that police agencies can set and enforce higher
standards than the Graham minimum. See, e.g., Chastain v. Civil Service Board of Orlando. 327
So 2d 230, 232 (Fla App 1976) (“a police department may lawfully impose upon its police
officers a regulation concerning use of deadly force which is more stringent than legal standards
for criminal or civil liability, and while such regulation would not affect the standard by which
the officers’ criminal or civil liability is measured, the violation of such regulation would
properly subject the offending member to appropriate disciplinary action within the
department.”); Turney v. Civil Service Commission, 222 P3d 343, 349 (Cob App 2009), cert.
denied (Cob. 2010) (“police departments may — indeed they should — impose higher internal
standards on their officers than simply not violating state criminal law and avoiding federal
damages liability”). See also Farmerv. City ofRapid City, 2011 SD 41, 801 NW2d 291, 297
(2011) (upholding the discharge of a police officer whose poor judgment in the use of force
“pose[d] a risk to the integrity of the Department.

.
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minimum, Arb Award p. 43, but she looked only to the Graham standard in making her

award (an analysis which the City maintains was erroneous and contrary to public

policy.) That is exactly the sort of arbitration reinstatement award that the Legislature

intended to make unenforceable under the 1995 amendments to ORS 243.706. If the

Board allows the arbitrator’s award and reinstatement remedy to stand, the result will be

that the PPB, and other Oregon law enforcement agencies, will not be able to set and

enforce the higher standards for the use of force that the federal and state law endorse and

our community expects. 42 USC § 14141.

Oregon requires law enforcement agencies to adopt policies “dealing with the use

of deadly physical force by its police officers.” ORS 181.789(2). The PPB adopted and

implemented its Directives 1010.10 and 1010.20, which set higher standards for Portland

police officers than the Graham minimum, in compliance with this legislative policy.

The arbitrator’s award and reinstatement remedy contravene the public policy embodied

in ORS 181.789(2) by effectively preventing the PPB from enforcing its higher standards

for the use of force and deadly force.

The Portland City Code, which has the force of a state statute,’3 assigns to the PPB

13 The City’s ordinances have the force of statutory law under the “home rule” provision of the
Oregon Constitution. More than a century ago, the Oregon Constitution granted “home rule”
authority to local governments, allowing home-rule cities to enact reasonable regulations to the
same extent as the Legislative Assembly to further local interests with respect to “public health,
safety, and welfare.” See State v. Vickery, 299 Or 315, 323, 762 P2d 1076 (1985) (history of the
adoption of the Portland City Charter); City of Eugene v. Miller, 318 Or 480, 491 n 12, 871 P2d
454 (1994) (“It is indisputable that a city may enact reasonable regulations to further its
legitimate interest in maintaining public health, safety, and welfare.”).
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the duty to “preserve the public peace” and “protect rights of persons” in the City.

Portland City Code 3.20.110. The PPB’s policies restricting the use of force, requiring

reasonable proportionality in the use of force, managing its police officers’ use of force

above the Graham minimum, and placing great value on de-escalating confrontations,

embody those public policy mandates — “preserv[ing] the public peace” and “protect[ing]

the rights of persons” in the City. These policy directives include the right of residents of

Portland to be free from police officers’ excessive use of force. Here, too, enforcement

of the arbitrator’s reinstatement award would contravene these important policies and

make it impossible for the City and PPB to enforce its higher standards to preserve the

peace and protect individuals’ rights within the City of Portland.

Section 2-105(a)(1) of the City of Portland’s Charter expressly gives the City authority “to
exercise within the limits of the City of Portland all the powers commonly known as the police
power to the same extent as the State of Oregon has or could exercise’ the protection of the
citizens of Portland.” The Oregon Supreme Court has recognized that the Portland’s City
Charter delegates to the City the State’s general legislative authority:

to exercise within the limits of the City of Portland all the powers commonly
known as the police power to the same extent as the State of Oregon has or could
exercise said powers within said limits.

City ofPortland v. State Bank of Portland, 107 Or. 267, 271, 214 P. 813 (1923) (civil
enactments; internal quotation marks omitted). See also City of Portland v. Jackson, 316 Or.
143, 155, 850 P.2d 1093 (Or 1993) (“The people of Oregon, by amending Article XI, section 2,
gave to the people of a municipality (acting through their local government) the right to pass
laws, and restrict their own individual freedom and the freedom of others within their
jurisdiction, subject only to the ‘Constitution and the criminal laws of the State of Oregon.”).
The provisions in the City’s charter and ordinances concerning the Portland police force thus are
“statutes” within ORS 243.706(1), and they manifest public policy within the City’s jurisdiction
with the same force that enactments of the Legislative Assembly manifest public policy for the
State as a whole.
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This is exactly such an appropriate case.

B. Complying with the Arbitration Award to Reinstate Frashour Would Violate
Public Policies Concerning Citizens’ Right to be Free from Excessive Use of
Force By Police Officers as Clearly Set Forth in the United States and Oregon
Statutory and Common Law and Judicial Decisions

1. Reinstating Frashour Would Violate Important Public Policies.

Under the Oregon (Article I, Section 9) and United States Constitutions, citizens

have a right to life and liberty, and to be free from excessive use of force by public

employees, including police officers. Violations of these bedrock constitutional rights

can be vindicated through both civil and criminal prosecutions. U.S. Constitution, 4th

Amendment; Oregon Constitution Art. 1, § 9; 18 USC § 242; 42 USC § 1983; ORS

161.235.

The US Supreme Court established the standard for civil liability under § 1983 for

police officers’ use of force in Graham v. Connor, supra, 490 US 386. However,

Graham sets the minimum standards that law enforcement officers and other public

employees must meet to avoid civil liability. It does not limit the standards that police

agencies can implement for use of force by their employees. To the contrary, federal

public policy under 42 USC § 14141 (the Violent Crime Control and Law Enforcement

Act of 1994) is to manage police officers away from the Graham minimum towards a

higher standard, i.e., towards a standard that requires more limited, responsible, and

proportionate use of force. To carry out the federal public policy embodied in 42 USC

§ 14141, the Civil Rights Division of the U.S. Department of Justice (“USDOJ”) has
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2. The Arbitrator’ s Reinstatement Award Violates Oregon’s Public Policy
Against Negligently or Recklessly Employing a Person Whom the
Employer Knows or Reasonably Should Know Poses a Threat to the Public.

Public policy protects the safety of the public by making employers vicariously

liable for the harm that their employees may cause to members of the public if the

employer knew, or reasonably should have known, of the risk posed by the employee.

This policy is manifested in Oregon judicial decisions recognizing and applying the

common law torts of negligent (or reckless) hiring and retention.

For more than half a century, the Oregon courts have recognized that an employer

can be held liable for hiring or retaining an employee who poses an unreasonable risk to

the public. Hansenv. Cohen, 203 Or. 157, 276 P.2d 391, 278 P.2d 898 (1955). “An

employer whose employees come into contact with members of the public during their

employment is responsible for exercising a duty of reasonable care in the selection or

retention of its employees.” Chesterinan v. Barmon, 82 Or App 1, 4, 727 P2d 130

(1997), rev’d and remanded on different grounds, 305 Or 439 (1988), citing Hansen v.

Cohen, supra, 203 Or. at 160-61.

As the Court of Appeals explained in Chesterman v. Barmon:

Liability is for negligently placing an employee with known
dangerous propensities, or dangerous propensities which
could have been discovered by a reasonable investigation, in
a position where it is foreseeable that he could injure the
plaintiff in the course of the work. The duty to use reasonable
care in hiring or retaining employees arises because it is
foreseeable that the employee, in carrying out his
employment, may pose an unreasonable risk of injury to
others.
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82 Or App at 4, citing Cain v. Rijken, 300 Or. 706, 714-15, 717 P.2d 140 (1986) (private

mental health professionals owe a duty of care to members of the public).

That analysis is directly applicable to the arbitrator’s award reinstating Frashour as

a Portland police officer. Complying with that award would violate the well-established

public policy which requires an employer in Oregon to protect the public from known

dangerous proclivities of its employees, and holds the employer liable if it fails to do so.

Here, the City indubitably knows that Frashour may pose an unreasonable risk to the

public because Chief Reese, other members of the PPB’ s management, the OIR Report,

and the City’s independent expert witness all concluded that Frashour did not comply

with heightened standards concerning use of force and deadly force contained in PPB

Directives 1010.10 and 1010.20. Chief Reese specifically concluded that Frashour did

not exhibit the qualities of openness to new information, flexibility, and adaptability that

are essential for a PPB officer when he interpreted all of Campbell’s actions in the most

negative possible light and, like a sniper, “focus[ed] on the perceived threat to the

exclusion of everything else.” Arb. Opinion, p, 28.

Frashour also demonstrated a failure to use deadly force in a way that is

proportionate to the circumstances. Campbell was not wanted for any crime, and the

original welfare check request was not even directed at him. Yet Frashour shot Campbell

in the back as Campbell was trying to get away from police who had shot him with

painful beanbag rounds. These failings by Frashour are “known dangerous propensities”

of which the City is well aware. Chesterman v. Barmon, 82 Or App at 4. As a matter of
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public policy recognized by the Oregon Supreme Court and Court of Appeals, the City

has an affirmative duty to protect the public by not reinstating Frashour and returning him

to the streets of Portland as a police officer, armed with deadly weapons, because it is

“foreseeable that [Frashour], in carrying out his employment, may pose an unreasonable

risk of injury to others.” Id.

3. The USDOJ’s Decision Not to Undertake a Criminal Prosecution, and
DPSST’ s Administrative Decision, Are Irrelevant.

The PPA’ s arguments that the arbitrator’ s award and reinstatement remedy do not

violate public policy because the U.S. Department of Justice made the decision not to

prosecute Frashour, and DPSST did not revoke his certification, say nothing about the

public policies which weigh against the enforceability of that award. Those decisions by

other agencies (copies are attached to the PPA’ s Opening Brief as Exhibits I and 3) are

irrelevant and carry no weight for several reasons.’4

First, ORS 243.706(1) directs that public policy be contained in “statutes or

judicial decisions.” See Washington County Police Officers Ass ‘n v. Washington County,

335 Or. 198, 205, 63 P3d 1167 (2003). The US Department of Justice (an administrative

agency, not a legislature or a court) exercised its prosecutorial discretion not to bring

criminal civil rights charges against Frashour. No finding of guilt or innocence was made

by a court. Second, as set out in the USDOJ’s letter, pursuing a federal criminal civil

rights charge would have required the Department to “establish beyond a reasonable

14 Neither the decision by the U.S. Department of Justice nor the determination of DPSST were
admitted at the arbitration hearing.
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doubt, that a law enforcement officer willfully deprived an individual of a constitutional

right, meaning with the deliberate and specific intent to do something that law forbids.”

PPA Opening Brief, Exhibit 1, p. 1. As the USDOJ explained, “[njeither accident,

mistake, fear, negligence nor bad judgment is sufficient to establish such a criminal

violation.” Id. This standard for federal criminal liability — which weighs the criminality

of past conduct, not future risks - is manifestly different from the

negligence/reasonableness standard that is embodied in Oregon’s public policy against

employers’ negligently or recklessly employing or retaining any employee who poses an

unreasonable risk to the public. Chesterman v. Barmon, supra. In short, the PPA’s

argument that since the USDOJ concluded that it did not believe that it could prove

beyond a reasonable doubt to a jury that Frashour’ s conduct was a federal crime, then the

reinstatement award cannot be inconsistent with federal (or other) law or public policy, is

disingenuous at best.

Similarly, the fact that a grand jury did not indict Frashour under Oregon’s

criminal laws is wholly irrelevant to the Board’s public policy analysis.’5 Not only was

the grand jury applying a different standard than the one set by the PPB’s use of force

policies, but the key question under ORS 243.706 is whether the arbitrator’s award

violates Oregon public policy, not whether Frashour has been convicted under Oregon

criminal law. See ORS 16 1.235 (use of physical force in making an arrest or preventing

15 The letter from the grand jury, PPA Opening Brief, Ex 2, was not admitted at the arbitration
hearing.

PAGE 43 - CITY OF PORTLAND’S RESPONSE LittlerMendelson,P.C.
121 SW Morrison Street, Suite 900

BRIEF Portland, Oregon 97204
Firmwide:112171813.1 054633.1001 Telephone 503.221.0309



an escape).

Similarly, the fact that Oregon Department of Public Safety Standards and

Training (DPSST) did not revoke Frashour’ s certification is not determinative of the

federal and Oregon public policies that marshal against his reinstatement as a Portland

police officer. First, the standards on which the DPSST’s decision was based are

different from those in the 4th Amendment to the U.S. Constitution; Article 1, Section 9

of the Oregon Constitution; 42 USC § 14141; 42 USC § 1983; the Portland City Charter;

and the state’ s public policy against negligent or reckless hiring and retention.

Second, DPSST’ s standards for revocation of certification, as identified in

DPSST’s letter, are found in the agency’s regulations, OAR 259-008-0070. PPA

Opening Brief, Exhibit 3, pp. 2, 3. Moreover, those standards are limited to a small list

of five reasons for “mandatory revocation of certification.” That list, as DPSST itself

recognized, does not include the basis for which PPB terminated Frashour’ s employment,

“violations of Bureau directives (policies).” Id. at p. 5•16

“I

l/I

16 The DPSST statutes, ORS Ch. 181, however, do clearly define Oregon’s public policy
supporting “high quality training” for police officers. ORS 181.610-714 require public safety
agencies in Oregon to establish certain training and standards which “enhances the quality of
public safety services provided to communities . . .“ and improves “the competence of public
safety personnel.” ORS 181.639(1)(a); ORS 18 1.640(1). It is in the context of DPSST’s
requirements that PPB trains its officers on the higher standard for use of force than the one
required in Graham.
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4. Public Sector Cases from Other Jurisdictions

Other jurisdictions have refused on public policy grounds to enforce arbitration

awards reinstating police officers for conduct comparable to Frashour’ s. For example, in

Decatur Police Benevolent and Protective Ass ‘12 Labor Committee v. City ofDecatur,

2012 Iii App LEXIS, 671 NE2d (slip op) (Ill App 2012), the Illinois Court of Appeals

recently refused to enforce an arbitration award reinstating a police officer who had been

arrested for domestic battery and was accused of untruthfulness during the internal

investigation. The Illinois courts recognized a public policy exception, analogous to ORS

243.706(1), which prohibited the enforcement of an arbitration award or labor contract if

it “is repugnant to established norms of public policy.” Id., slip op at 8, quoting AFSCME

v. Department of Central Management Services (AFSCME), 173 Ill 2d 299, 307, 671

NE2d 668, 673 (1996). The Illinois policy, like ORS 243.706(1), draws its language and

principles from the line of U.S. Supreme Court cases in private sector labor law

beginning with WR Grace. Decatur Police, etc., 2012 Ill App LEXIS 292, slip op at 8

(“The public policy must be well defined and dominant and determined ‘by reference to

the laws and legal precedents and not from general considerations of supposed public

interests,” quoting WR Grace). The Illinois Court of Appeals reasoned:

We agree with the trial court — there is a well-defined and
dominant public policy against acts of domestic violence.
Acts of domestic violence are even more disturbing when
committed by a police officer — whether on or off duty. It is a
violation of public policy to require continued employment of
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an officer who had been found to have been abusive and
untruthful (2012 LEXIS 292, slip op at 21.)’7

In another relatively recent Illinois case, Chicago Fire Fighters Union Local No.

2. v. City of Chicago, 323 Ill App 3d 168, 751 NE2d 1169 (2001), the Illinois Court of

Appeals reversed the trial court’s order which had upheld an arbitrator’ s award

reinstating 28 firefighters who had been discharged for misconduct while on the job. The

Illinois Court of Appeals noted that ‘judicial review of an arbitral award is extremely

limited,” but that the court “will vacate the award if it is repugnant to the established

norms of public policy.” 323 Ill App at 174, 175. In this case, the Illinois Court of

Appeals found “a well-defined public policy favoring safe and effective fire prevention

services” in the statets statutes that created fire protection districts. The purpose of those

districts was “to promote and protect the health, safety, welfare and convenience of the

public” and to provide”. . . as nearly adequate protection from fire for lives and property

within the districts as possible,” and similar legislation. 323 Iii App at 176-77. The court

concluded that “public safety policy considerations regarding the health, safety and

welfare of the public regarding its fire prevention services mitigates against

inappropriate remedies for violations of CFD rules.” 323 Iii App at 1179 (original

emphasis). The court thus held that “the arbitrator’s award reinstating the discharged fire

17 One difference between ORS 243 .706(1) and the Illinois public policy exception is that the
Oregon statute expressly provides that disqualifying conduct in violation of public policy must
be “related to work.” That difference is not meaningful in this situation, since it is uncontested
that Frashour was on duty and participating in a PPB operation when he shot and killed Aaron
Campbell.
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fighters violates the well-established public policy favoring safe and effective fire

prevention services in the critical matter of public safety.” 323 Ill App at 183.

In City of Brooklyn Center v. Law Enforcement Labor Services, Inc., 635 NW2d

236, 168 LRRM 2593 (Minn App 2001), the Minnesota Court of Appeals reversed the

lower court’ s order declining to vacate an arbitrator’ s award to reinstate a police officer

who had a history of stalking and sexual harassment. Minnesota’ s jurisprudence on the

public policy exception (like that of Illinois) and Oregon derived from the leading U.S.

Supreme Court cases underlying SB 750, WR Grace & Co. v. Rubber Workers, and

Paperworkers v. Misco. 635 NW2d at 241. The Minnesota Court of Appeals

emphasized that the admittedly strong policy in favor of the finality of arbitration awards

does not justify courts giving only a cursory review to public policy challenges:

Our decision does not threaten the general rule regarding
arbitration awards, nor do we intend that. But the proper
discharge of the court’ s duty requires that it avoid a merely
perfunctory approach to appeals of orders confirming
arbitration awards. (Id. at 244 (emphasis added).)

After a review of the public policies that it found in federal and state statutes and

regulations, the Minnesota Court of Appeals concluded:

Although arbitration awards are to be respected as being the
product of the contractual agreements between the parties, in
extreme and unique cases, such as this, public policy must be
given precedence.. . . To allow Barlow to continue to work
as a policy officer for Brooklyn Center is tantamount to
exempting the city from its duty to enforce its own policy and
the public policy against sexual harassment. (Id. at 244.)

I/I
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Those principles apply directly to the present case. The City’ s allowing Frashour

to return to the streets as a Portland police officer would be tantamount to exempting the

City from its duty to enforce public policies embodied in the federal and Oregon

constitutions, statutes, and judicial decisions, and the City’s own ordinances. Those

policies support the PPB’ s enforcing its policies to manage police officers’ use of deadly

force above the Graham v. Connor standard for civil liability, and to protect citizens’

rights (including Constitutional rights to be free from police use of excess force). It

would also prevent public employers in Oregon from complying with their obligation not

to hire or retain employees who have manifested a propensity to do harm and whose

employment poses an unreasonable risk to the public.

C. Interest on the Back Pay Award is Not Warranted.

The Board should deny the PPA’ s request for interest. Even if the Board were to

find for the Complainant, an award of interest is not required by ORS Ch. 243. The

arbitrator’s award and reinstatement remedy violates clear federal, state, and City

policies, and the City’s refusal to implement the arbitrator’s reinstatement remedy thus is

not unlawful.

D. The Board Should Deny the PPA’s Request for a Civil Penalty

The Board should also deny the PPA’s request for a civil penalty under ORS

243.676(4)(a) and OAR 115-035-0075(1). The City’s decision to comply with public

policy and not implement the arbitrator’s reinstatement award is neither an “egregious”

nor a “repetitive. . .“ unfair labor practice.
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The City did not “disregard[] well-established statutory and case law,” as PPA

asserts. Marion County Law Enforcement Ass’n v. Marion County, 23 PECBR 671, 702

(ERB 2010). To the contrary, the City has raised substantial and well founded arguments

that the Board’s interpretation and enforcement of the public policy exception of ORS

243 .706(1) after the passage of SB 750 is unduly restrictive and fails to comply with the

text and intent of SB 750. PPA’ s reliance on the Board’s decision in Portland

Firefighters’ Ass ‘n v. City ofPortland, 24 PECBR 472 (2011), on reconsideration

(ERB 2012), is misplaced because the Board’s decision is not final. The case was

appealed to the Oregon Court of Appeals on February 13, 2012, where it remains

pending.

Moreover, the Board cannot consider the present case “repetitive” because the

parties in this case are not the same as those in Portland Firefighters. AOCE v. Oregon

Dept. of Corrections, No. UP-7-98, 18 PECBR 64, 74 (1999) (to show that a violation is

“repetitive,” the “complainant typically must prove. . . the existence of a prior Board

order involving the same parties that establishes that prior, similar activity was unlawful”

(emphasis added)). Even when the parties are the same (which they are not in Portland

Firefighters and the present case), the Board recognizes that conduct is not “repetitive”

when the legal and factual issues are different. See, e.g., McMinnville Education Ass’n v.

McMinnville School Dist. #40, No. UP-4-97-17 PECBR 539, 547 (1998); Lincoln County

Education Ass’n v. Lincoln County School Dist., No. UP 56-04, 21 PECBR 206, 222-23

(2005).
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CONCLUSION

For all the reasons stated above, the Board should find that the arbitrator’s award

and reinstatement remedy is not enforceable under ORS 243.706(1) because it does not

comply with public policy.

RESPECTFULLY SUBMITTED this 8th day of June, 2012.

Rubin, OSB No. 833137
Jennifer A. Nelson, OSB No. 034086
LITTLER MENDELSON, P.C.

Attorneys for the City of Portland
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I hereby certify that on June 8, 2012, I served a full, true, and correct copy of the

foregoing CITY OF PORTLAND’S RESPONSE BRIEF:

By delivery via messenger, or otherwise by hand,

By facsimile,

By e-mail,

Mailing same, postage paid,

addressed to:
Anil Karia
Tedesco Law Group
3021 NE Broadway
Portland OR 97232
E-Mail: anil@miketlaw.com

Of Attorneys for Portland Police Association

By:

____________

Laura M. Lucero
Legal Assistant to Howard Rubin
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